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1.! Introduction,
!

What!relationship!is!there!between!the!“Treaty!for!Democratizing!Euro!Area!Governance”!(TA

Dem)
1
!and!German!Constitutional!Court!(GCC)!jurisprudence?!This!is!a!hypothetical!question,!

unless!the!Eurozone!governments!adopted!TADem!and!a!German!opposition!party!would!take!

the!German!government! to! the!GCC!claiming!TADem’s!antiAconstitutionality.!Only! then! the!

watchdog!of!Germany’s!‘guarded!democracy’!would!scrutinize!the!legitimacy!of!this!treaty!for!

democratizing!the!Eurozone!under!the!German!‘Grundgesetz’.!As!the!GCC!defines!its!role!as!

that!of!a!‘last!resort’!in!exceptional!situations,
2
!would!it!judge!TADem!as!a!case!where!“it!is!for!

the!Federal!Republic!of!Germany!due!to!its!responsibility!for!integration,!to!work!towards!a!

change”?!Or,! if! the!worst! comes! to! the!worst,! could! it! refuse! to! further!participate! in! the!

European!Union
3
?!But!even!if!the!GCC!might!never!rule!on!TADem,!a!closer!look!at!the!GCC’s!

former! jurisprudence!on! EU! treaties! is! vital! for! framing! TADem! for! the!German!normative!

debate.!Through!the!lenses!of!the!GCC!we!can!identify!normative!strengths!and!shortcomings!

of!this!original!proposal!for!EMU!reform.!!

!

The!following!puts!TADem!in!dialogue!with!the!GCC!to!explore!critical!issues!for!democratizing!

the!governance!of!the!Euro!Area.!I!will!limit!myself!to!the!GCC’s!2009!ruling!on!the!Treaty!of!

Lisbon!as!this!has!most!extensively!laid!down!the!Court’s!normative!presuppositions!for!the!

democratic!legitimacy!of!the!European!Union.
4
!I!develop!this!conversation!in!two!parts:!In!the!

first!step,!I!ask!how!TADem!positions!itself!in!the!German!political!EMU!reform!debate.!In!the!

second!part! I!examine!the!TADem!proposal!as!to!where! it! fits!or!risks!the!GCC’s!normative!

requirements!for!democratic!legitimacy!beyond!the!state.!!

!

!

!

!

,
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 The!draft!treaty!proposal!by!Stephanie!Hennette,!Thomas!Piketty,!Guillaume!Sacriste,!and!Antoine!Vauchez!

was!developed!for!the!French!2017!Presidential!election!campaign!and!originally!published!in!book!form!under!

the!title!“Pour!un!traité!de!democratization!de!l’Europe”!(Seuil,!2017).!!
2
!GCC,!paras!240,!245.!

3
!GCC,!para!264.!

4 The!Treaty!of!Lisbon!amending!the!Treaty!on!European!Union!and!the!Treaty!establishing!the!European!

Community,!was!signed!at!Lisbon,!13!December!2007!(2007/C!306/01),!Official!Journal!of!the!European!

Union!C!306,!title!II.,!Art.!8!A,!B!and!C.!It!establishes!a!new!title!with!provisions!on!democratic!principles!for!

the! activities! and! functions! of! the! Union,! including! citizens’! equality,! representative! democracy,!

participatory! and! consultation! mechanisms,! such! as! the! citizens’! legislative! initiative,! and! the! role! of!

national!parliaments.!
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2.! Contextualizing,T6Dem,in,the,German,debate,on,EU,reform,
!

In!Germany,! the!public!debate!on! the! future!of!Europe!has!been! reluctant! to! takeAoff.!An!

articulate!German!rejoinder!to!Jean!Claude!Juncker’s!reform!program
5
!or!Emanuel!Macron’s!

vision!of!a!sovereign,!united!and!democratic!EU!has!been!missing,! let!alone!to! the!reform!

programs! of! other! presidential! candidates.! Arguably,! the! contradictory! constellation! of!

centerAright! technocratic! conceptions!of!EMU!governance!grounded!on! ideas!of! “stability”!

and! “market! discipline”,! and! centerAleft! proposals! for! a! socially! resilient! EMU! based! on!

“solidarity”! and! “risk! sharing”! make! German! coalition! government! and! will! formation!

regarding!EU!reforms!a!particularly!complex!endeavor.
6
!!!

!

Yet,!the!German!wider!public!shares!TADem’s!concerns!about!the!populist!wave,!how!to!hold!

the!threats!to!European!democracies!in!check!and!prevent!the!dissolution!of!the!European!

Union.!While!many!would!attribute!the!current!malaise!to!national!governments’!refusal!to!

jointly! govern! the!mass! refugee!movement! of! 2015,! the! democratic! deficits! of! the! EU! in!

general!and!its!EuroAcrisis!management!in!particular!are!less!salient.!Few!would!deny!that!the!

balanced!budget!rule!has!harmed!poorer!constituencies,!regions!and!lower!middle!classes!and!

protected!banks!and!business!also! in!Germany,!even! if! less! so! than! in! the!Southern!EuroA

countries! or! France.! Nevertheless,! ordinary! Germans! tend! to! take! austerity! regimes! as! a!

necessary!evil!and!for!granted.!To!explain!these!beliefs,!three!specificities!come!to!mind:!First,!

due! to!Germany’s!export! led!economic!success!Germans!can!be!more!easily!persuaded! to!

accept!budget!consolidation!and!debt! reduction!as!preconditions! for!economic!prosperity,!

rather! than! to! reject! them!as! synonyms!of! economic! recession,! rising! unemployment! and!

socioAeconomic! inequality.!Moreover,! in! response! to! the! unprecedented! centralization! of!

financial! and! fiscal! powers! in! the! Eurozone! crisis! Germany! has! strengthened! the! national!

parliament!visAàAvis!the!executive!in!EU!affairs,!as!an!exception!to!the!rule!that!the!Eurozone’s!

crisis! has! undermined! democracy! in! the! member! states.! Also,! given! the! German! grand!

coalition! government’s! unanimous! support! for! the! “Fiscal! Compact”! and! for! conditioning!

financial!assistance!on!hard!“adjustment!programs”!to!be!implemented!by!creditor!countries,!

more!democratic!alternatives!to!the!technocratic!paradigm!of!EMU!governance!have!found!

only! minority! support! in! German! political! debate! in! stark! contrast! to! elsewhere! in! the!

Eurozone.
7
!Over!the!past!decade,!German!government!parties!have!been!eager!to!place!the!

Eurozone! in! the! hands! of! technocratic! agencies! and! reluctant! to! democratize! it! by! giving!

parliamentary!politics!and!national!constituents!a!say.!

!

To!the!extent!to!which!German!discourses!on!the!future!of!Europe!engage!a!democratic!vision!

for! improving!the!EMU,!this! is!based!on!a!critical!analysis!of! the!status!quo!of!governance!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5
!Jean!Claude!Juncker,!State!of!the!European!Union!(European!Parliament,!Strassbourg,!13.!9.!2017)!!

6
!For!a!recent!technocratic!proposal!see!Johannes!Becker!and!Clemens!Fuest:!Der!Odysseus!Komplex.!Ein!

pragmatischer!Vorschlag!zur!Lösung!der!Eurokrise”!(Hanser!2017);!for!a!“progressive!perspective!from!

Germany”!see!Alexander!Schellinger!and!Philipp!Steinberg!(eds.):!The!Future!of!the!Eurozone.!How!to!Keep!

Europe!Together!(transcript!2017).!A!most!recent!attempt!to!reconcile!these!contrasting!paradigms!can!be!

found!in!the!report!“Reconciling!risk!sharing!with!market!discipline.!A!constructive!approach!to!euro!area!

reform”,!by!a!FrenchAGerman!group!of!economists!including!Henrik!Enderlein,!Marcel!Fratzscher,!Clemens!

Fuest,!Jean!PisaniAFerry,!Isabel!Schnabel,!Betrice!Weder!di!Mauro!and!others.!!
7
!See!Ulrike!Liebert:!‘TINA’!Revisited:!Why!Alternative!Narratives!of!the!Eurozone!Crisis!Matter.!In!Pablo!

IglesiasARodríguez,!Anna!Triandafyllidou!and!Ruby!Gropas!(eds.):!After!the!Financial!Crisis.!Shifting!Legal,!

Economic!and!Political!Paradigms.!Palgrave!2016,!p.!303A334.!
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structures.
8
!Although!the!EU!is!formally!judged!as!a!democratically!legitimate!polity,!neither!

member!states,!including!Germany,!nor!the!EU!can!be!qualified!as!sufficiently!democratic!in!

practice.!Democratic!deficits!include!lack!of!transparency!–!in!general!in!Council!procedures!

and! specifically! in! EuroAsummits,! EuroAgroup! or! ESM! proceedings! A! insufficient! division! of!

powers,!deficient!accountability,!defective!political!equality!of!citizens!and!poor!participation.!

In!response!to!these!deficits,!German!political!parties!from!the!center!to!the!left!put!a!clear!

focus! on! ameliorating! the! European! Parliament.! Institutional! reforms! aim! at! reinforcing!

supranational! parliamentary! legitimacy! by! buttressing! European! political! parties,!

institutionalizing! the! leadAcandidate! model! and! the! EP’s! right! to! legislative! initiative,!

introducing! transnational! lists! in!European!elections!and!expanding! the!EP’s! competences,!

including! a! sizable! EU! budget.! There! are! limits! to! this! approach!with! regard! to! legislative!

powers!that!the!EU!under!the!current!Lisbon!Treaty!does!not!have!but!that!would!be!required!

to! place! the! intergovernmental,! executive! centered! Euro! Area! governance! into! the!

Community! framework! of! supranational! parliamentary! coAdecision! making.! The! caveat! of!!

German! reform! strategies! for! democratizing! the! EMU! rests! on! the! assumption! that! an!

unanimous!political!will!of!the!EUA27!for!fully!fledged!treaty!reforms!is!unlikely!to!form!in!the!

foreseeable!future.!Given!these!constraints,!there!is!increased!acceptance!of!pragmatic!ideas!

for! differential! integration! and! for! strengthening! parliamentary! control.! This! does! not!

necessarily!support!the!creation!of!a!new!EuroAParliament,!as!this!threatens!to!accentuate!the!

divisions!between!the!Eurozone!and!the!rest!of!the!EU,!and!to!put!the!coherence!of!policies!

for!the!single!market!and!the!EU!at!risk.!Rather,!this!is!meant!to!build!a!EurozoneAcommittee!

within! the!European!Parliament! A! “a!more!promising!and!present! in! the! current!debate”.
9
!!

Moreover,!it!is!proposed!to!create!a!joint!committee!of!European!and!national!representatives!

for!joint!democratic!control!of!the!investment!expenditures!by!the!newly!created!European!

Finance!Minister!and!European!Monetary!Fund.
10
!

!

Against!this!background,!the!TADem!proposal!for!creating!a!new!interparliamentary!Eurozone!

assembly! should! be! welcomed! as! the! most! farAreaching! proposal! for! a! way! out! of! the!

Eurozone’s!reform!deadlock.!Contrary!to!the!rightAwing!populist!“Alternative!for!Germany”!

(AfD)!interAparliamentary!cooperation!will!not!be!denounced!as!“unnational”,!but!embraced!

as!a!democratic! innovation.!Not!unaccountable!agencies!but!interAparliamentary!majorities!

would!make!choices!in!the!light!of!the!public.!Yet,!if!TADem!promises!to!unify!the!Eurozone!

politically,!progressives!will!fear!that!it!might!undermine!the!European!Parliament!and!split!

the!EU!in!‘EuroAins’!and!‘EuroAouts’.!Conservatives!will!be!worried!that!it!will!weaken!fiscal!

responsibility! and! stability! and! get! very! expensive! for! the! EU’s! net! payers! (Germany,! in!

particular).!Finally,!it!will!be!questioned!whether!the!treaty!for!a!democratic!Eurozone!will!be!

able!to!survive!in!the!shark!tank!of!EU!treaty!reform,!requiring!mutually!canceling!vetoes!and!

potential!ratification!referenda!stirred!up!by!the!populists.!TADem!is!designed!to!shortAcut!the!

cumbersome!EU!Treaty!revision!procedure!by!negotiating!an!international!treaty!among!the!

Eurozone!states!that!will!enter!in!force!once!ten!of!them!have!ratified!it.!However,!is!it!also!

designed!to!ensure!the!approval!by!the!GCC?!!

!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8
!See!Daniela!Schwarzer:!An!institutional!framework!for!the!reformed!Eurozone,!in!Schellinger!and!Steinberg!

(eds.)!The!Future!of!the!Eurozone.!How!to!Keep!Europe!Together!(transcript!2017).!
9
!Id.,!p.!168.!

10
!See!Henrik!Enderlein!and!Jörg!Haas:!Was!würde!ein!Europäischer!Finanzminister!tun?!Ein!Vorschlag.!Policy!

Paper!145!(Jacques!Delors!Institute!2015)!
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The!following!explores!the!puzzle!of!whether!the!GCC!might!approve!TADem.!In!how!far!is!its!

proposed!“democratic!transplant!into!the!heart!of!the!existing!Eurozone!system”!compatible!

with!the!German!Basic!Law?!The!following!interpretation!draws!on!the!GCC’s!Lisbon!ruling,
!11
!

and!aims!at!identifying!points!of!agreement!as!well!as!potential!contentions.!

!

,
3.! Putting,T6Dem,in,dialogue,with,GCC,jurisprudence,,
!

To!date!the!GCC!has!never!derailed!the!process!of!European!integration!in!cases!of!EU!treaty!

reform.!However,!as!Joseph!Weiler!noted,!its!ruling!on!the!Treaty!of!Lisbon!sounds!like!a!‘dog!

that!barks!but!does!not!bite’:!‘A!decision!with!lights!and!shadows,!some!conflicting!tendencies,!

some!painful! displays!of! shallowness! and! lack!of! political! imagination,! and! some!veritable!

soaring! passages! and! profound! reflection’.
12
! A! case! in! point! for! the! GCC’s! enlightening!

passages!is!the!legal!framework!it!advances!for!qualifying!the!sui!generis!character!of!the!EU!

as!a!Staatenverbund,)or!supranational!union.!This!notion!differs!from!established!concepts!

such! as! Staatenbund! (confederation! of! states)! or!Bundesstaat! (federal! state)! insofar! as! it!
introduces! a! new! category! that! presupposes! a! close! and! longAterm! association! between!

sovereign!states!that!exercises!the!supranational!authority!of!government!in!the!framework!

of!treaties!that!are!available!only!to!the!member!states!and!their!peoples.
!13
!Moreover,!to!

characterizing!the!EU!as!an!!“association!of!sovereign!states”!that!are!mutually!committed!to!

openness,! integration!and! international! law!means!also!to!acknowledge!the!citizens!of!the!

member!states!as!the!subjects!of! the!EU’s!democratic! legitimacy.
14
! In!this!sense,! the!2009!

Lisbon! Ruling! depicts! the! EU! as! an! “association! of! democratic! peoples”! as! the! holders! of!

constituent!power.!In!the!context!of!the!parliamentary!democracy!under!the!German!Basic!

Law!this!means!that!legislative!bodies!need!to!be!accorded!sufficient!rights!of!participation!in!

EU!decisionAmaking.
15
! !Yet,! it!will!not!permit!the!legislative,!executive!or!judicial!powers!to!

dispose!of!the!essential!elements!of!the!constitution,!the!soAcalled!“constitutional!identity”!

(Art!23.1! sentence!3,!Art.!79.3!GG)!without!having! the!popular! sovereign!give! its! consent.!

Finally,!in!depicting!German!constitutional!identity,!the!GCC!underscores!its!the!principle!of!

Europarechtsfreundlichkeit!(EuropeanAlaw!friendliness)!to!which!the!Basic!Law!is!committed!

and!which!requires!all!constitutional!powers!of!the!FRG!to!‘participate!in!the!development!of!

a!democratic,!social!and!federal!European!Union’.
16
!

!

Drawing! on! this! conceptual! framework! I! will! explore! the! relationship! between! GCC!

jurisprudence!and!the!TADem!more!in!detail,!along!seven!key!topics.!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11 For!the!Lisbon!ruling!of!the!German!Constitutional!Court,!see!BVerfG,!2!BvE!2/08!vom!30.6.2009,!AbsatzA

Nr.!(1A421),!<http://www.bverfg.de/entscheidungen/es20090630_2bve000208en.html>.!
12 Joseph!H.!Weiler,!‘Editorial:!The!“Lisbon!Urteil”!and!the!Fast!Food!Culture’,!European!Journal!of!International!

Law!20(3)!(October!22,!2009).!<http://www.ejil.org/pdfs/20/3/1857.pdf!>.!
13
!See!Springer!Gabler!Verlag!(ed.),!Gabler!Wirtschaftslexikon,!Stichwort:!Staatenverbund,!

online:!http://wirtschaftslexikon.gabler.de/Archiv/15211/staatenverbundAv9.html 
14
!GCC,!para!229.!

15
!http://www.bundesverfassungsgericht.de/en/press/bvg09A072en.html!

16 The!German!Basic! Law,!Article! 23! [European!Union!–! Protection! of! basic! rights! –! Principle! of! subsidiarity]!

establishes:!(1)!With!a!view!to!establishing!a!united!Europe,!the!Federal!Republic!of!Germany!shall!participate!in!

the!development!of!the!European!Union!that!is!committed!to!democratic,!social!and!federal!principles,!to!the!

rule!of!law,!and!to!the!principle!of!subsidiarity,!and!that!guarantees!a!level!of!protection!of!basic!rights!essentially!

comparable!to!that!afforded!by!this!Basic!Law.!To!this!end!the!Federation!may!transfer!sovereign!powers!by!a!

law!with!the!consent!of!the!Bundesrat.!
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!

I.!Starting!with!points!of!agreement,!the!GCC!as!well!as!TADem!take!popular!sovereignty!and!

democracy! seriously,! as! they! share! the! aim! to! reconcile! European! integration! with! the!

sovereignties! of! the! democratic! peoples.! More! specifically,! the! GCC! has! conditioned! the!

further!deepening!of!European!integration!on!the!‘principle!of!democracy’.!This!‘fundamental!

right!for!a!democratically!elected!representative!who!has!still!something!to!decide’
17
!affirms!

the! ‘continuing! sovereignty! of! the! member! states’! people! (…)! anchored! in! the! Member!

States’
18
!and!is!‘contained!in!the!last!instance!in!the!German!Constitution’

19
.!The!GCC!further!

acknowledges! the! ‘suiAgeneris! nature’! of! the! EU,! depicting! it! as! a! ‘system! of! federal! and!

supranational! intertwining! of! power’.
20
! It! concludes! that! ‘the! democracy! of! the! European!

Union!cannot,!and!need!not,!be!shaped!in!analogy!to!that!of!a!state.!Instead,!the!European!

Union!is!free!to!look!for!its!own!ways!of!democratic!supplementation!by!means!of!additional,!

novel! forms!of! transparent!or!participative!political! decisionAmaking’.
21
! The!GCC! therefore!

supports!also!elements!of!associative!and!direct!democracy’,!that!is!citizens’!consultation!and!

participation,!according!to!‘the!precept!of!providing,!in!a!suitable!manner,!the!citizens!of!the!

Union!and!“representative”!associations!with!the!possibility!of!making!their!views!heard!in!

the! EU.! Obviously,! TADem! draws! on! the! general! normative! framework! by! conditioning! its!

proposal!for!EMU!reform!on!the!“principle!of!democracy”,!albeit!limited!to!institutional!forms!

of!representative!parliamentary!governance.!

!

II.! As! regards! the! institutional! forms! to! embody! the! democratic! principle! for! European!

integration,!the!GCC!has!mostly!stressed!what!does!not!work!rather!than!what!works.!!On!the!

one!hand,!it!observes!that!the!Lisbon!Treaty!changes!the!EP’s!composition!so!that!it!will!no!

longer! consist! of! ‘representatives! of! the! people! of! the! States! brought! together! in! the!

Community’!but!of!‘representatives!of!the!“Union’s!citizens”’.
22
!It!further!acknowledges!that!

‘the!citizens!of!the!Union!are!granted!a!right!to!participate!in!the!democratic!life!of!the!Union!

(Article!10.3,!Article!11.1!TEU!Lisbon),!which!emphasizes!a!necessary!structural!connection!

between!the!civic!polity!and!public!authority’.
23
!However,!on!the!other!hand!it!also!identifies!

a!caveat!that!detracts!from!the!EP’s!potential!for!democratic!legitimation.!In!the!GCC’s!view,!

the!current!configuration!of!the!EP!does!not!live!up!to!normative!requirements,
24
!because!to!

European!citizens,!the!status!of!legitimating!subjects!is!negated,
25
!as!long!as!voting!rules!do!

not!comply!with!‘the!democratic!precept!of!electoral!equality’,!neither!in!the!Council!nor!in!

the!EP.
26
!It!is!a!major!strength!of!TADem’s!design!of!the!EuroAparliament!to!avoid!this!pitfall.!

First,!rather!than!paving!the!way!towards!a!supranational!legislative!state!branch!it!seeks!to!

institutionalize!a!transnational!assembly.!This!is!designed!to!draw!from!among!the!members!

of!national!parliaments!in!proportion!to!the!size!of!their!countries’!populations.!This!provision!

would! do! justice! to! the! norm! established! by! the! GCC! that! democratic! legitimation! by! a!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
17
!GCC,!paras!178,!181.!

18
!GCC,!para!334.!

19
!GCC,!para!340.!

20
!GCC,!para!246.!

21
!GCC,!para,!272.!

22
!GCC,!para!42.!

23
!GCC,!para!348.!

24
!GCC,!paras!271,!276,!295.!

25
!GCC,!para!347.!

26
!GCC,!paras!292,!294.!
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representative!assembly!requires!electoral!equality.!Yet,!increasing!the!proportion!of!seats!for!

larger!member!states!as!compared! to!smaller!ones! is!only!one!normative! requirement! for!

resolving!deficits!of!democratic!legitimacy!of!the!Eurozone’s!parliamentary!governance,!as!the!

GCC!elaborates!on!further!preconditions.!!

!

III.!In!addition,!the!GCC!has!underscored!that!a!democratically!legitimate!European!parliament!

would!presuppose!a!European!public!opinion!and!debate.!For!the!Lisbon!ruling,!democratic!

legitimization!goes!beyond!electoral!democracy,!it!requires!also!at!the!domestic!level!a!viable!

public!sphere:!‘…democracy!first!and!foremost,!lives!on,!and!in,!a!viable!public!opinion!that!

concentrates!on!central!acts!of!determination!of!political!direction!and!the!periodic!allocation!

of!highestAranking!political!offices!in!the!competition!….!Only!this!public!opinion!makes!visible!

the!alternatives!for!elections!and!other!votes’
27
.!The!limited!interest!on!the!part!of!European!

citizens! and!mass!media! in! European!parliamentary! debates! is! generally! attributed! to! the!

perception!that!the!EP’s!powers!were!too!weak,!in!particular!in!areas!of!direct!importance!to!

citizens!such!as!social!policy,!and!in!particular!lacked!the!right!to!legislative!initiative.!Under!

TADem,!the!new!transnational!parliamentary!assembly!would!draw!on!the!representatives!and!

powers!hitherto!in!the!hands!of!the!national!parliaments!of!the!Eurozone.!It!can!be!expected!

to!draw!citizens’!attention!and!interest!at!the!same!time!on!the!same!issues!in!all!member!

states,! as! it!will! have! the! authority! to! decide! in! the! areas! of! budgetary,! fiscal,! social,! and!

economic!policy!that!will!all!have!a!direct!impact!on!Eurozone!citizens’!lives.
28
!Under!TADem!a!

considerably!augmented!budget!is!supposed!to!empower!the!Eurozone!parliament!as!it!will!

be!able!to!choose!among!substantive!policy!alternatives,!for!instance!regarding!sustainable!

growth,! employment,! social! cohesion,! and! economic! and! financial! convergence! in! the!

Eurozone.!However,!the!EZAAssembly!would!strengthen!the!Eurozone’s!democratic!legitimacy!

only!to!the!extent!that!it!succeeds!in!mediating!among!national!and!supranational!conflicts!of!

interests! and! identities! to! jointly! exercise! the! powers! of! program! planning,! oversight,!

investigation,!and!decisionAmaking.!!

!

IV.!Moreover,! an! interpretation! of! TADem! from! the!GCC’s! sovereignist! angle! offers! strong!

support! in! favor!of! a!European! legal!order! conceived!by!an! international! treaty,!based!on!

‘delegated!authority’!and!premised!on!national!sovereignty!that!link!the!authority!of!the!EU!

to! the! ‘principle!of!conferral’,! that! is!a! ‘mechanism!of!protection! to!preserve! the!Member!

States’!responsibility’.
29
! In! its!Lisbon!Ruling,!he!GCC!erects!the!Basic!Law!as!an!‘integration!

barrier’!against!constitution!Abuilding!aimed!at!an!EU!state.
30
!Therefore,!the!GCC!exhibits!a!

clear!sympathy!for!an!international!treaty!rather!than!a!European!constitution,!in!line!with!

the!notion!that!the!states!are!to!remain!the!EU’s!‘masters!of!the!treaties”.
31
!This!is!clearly!an!

area! of! understanding! with! TADem! recommending! –! albeit! for! pragmatic! reasons! A! an!

international!treaty!to!be!concluded!by!the!Eurozone!governments,!therefore!building!on!two!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
27
!GCC,!para!250.!

28
! Ulrike! Liebert/HansAJörg! Trenz,! ‘Between! norms! and! practices! of! the! public! sphere.! Assessing! the!

infrastructures! for! democracy! in! Europe’,! in! Erik! O.! Eriksen/John! Erik! Fossum(eds),! Reconstituting!

Democracy!in!Europe!–!Theory!in!Practice,!RECON!Report!No!8,!ARENA!Report!2/09,!Oslo!(September!2009),!

163A196.!Available!online!at:!

<http://www.reconproject.eu/projectweb/portalproject/Report8_TheoryInPractice.html>.!
29
!GCC,!para!301.!

30 ! Dieter! Grimm,! ‘Das! Grundgesetz! als! Riegel! vor! einer! Verstaatlichung! der! Europäischen! Union’,! Der! Staat!

(4/2009).!
31
!GCC,!para!334.!
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precedents,! both! accepted! by! the! GCC:! the! Fiscal! Compact! and! the! ESM.! Yet,! potential!

tensions!with!the!GCC!may!arise!for!TADem!as!it!differs!from!previous!Eurozone!treaties!on!a!

sensitive!issue:!It!replaces!unanimity!as!the!decisionArule!among!finance!ministers!in!the!EuroA

group!and!heads!of! state!and!government! in! the!Euro! summit!by! the!majority! rule!as! the!

ordinary!legislative!procedure!in!the!Eurozone.!This!means!that!it!is!positioned!to!depart!from!

the!ESM!that!protects!the!veto!power!of!the!big!creditor!states.!Under!the!TADem!the!latter!

will!no!longer!be!able!to!enjoy!their!current!de!facto!veto!power!in!interAstate!proceedings.!

!

V.!Regarding!its!red!lines,!the!CGG!has!warned!against!treaty!changes!aimed!at!transforming!

the!EU!into!a!supranational!democratic!federal!state.!In!the!court’s!interpretation,!the!Treaty!

of! Lisbon! introduces! elements! of! supranational! statehood:
32
! From! state! symbols! that! are!

recognized!by!a!large!number!of!member!states,!to!the!widening!of!Council!majority!decisionA

making!and!to!European!Parliamentary!coAdecisionAmaking!becoming!the!rule!the!institutional!

setAup!of!the!Union!becomes!more!stateAlike!than!before.!Furthermore,!although!‘citizenship!

of! the! Union’! is! conceived! as! ‘additional! to! national! citizenship! (Art.! 8),! citizens! are!

acknowledged!as!being!‘directly!represented!at!Union!level!in!the!European!Parliament’!and,!

thus,!as!the!constituency!of!the!latter!(Art.!8A,!2).!Moreover,!the!preamble!of!the!Treaty!as!

well!as!the!Charter!of!Fundamental!Rights!outline!the!values!on!which!the!constitutional!order!

of!the!EU!rests.!Finally,!although!the!Lisbon!Treaty!does!not!establish!the!principle!of!primacy!

of!EU!law,!it!includes!a!‘Declaration!concerning!primacy’!that!describes!the!primacy!of!EU!law!

as!a!matter!of!fact,!or!by!convention.
33
!Different!from!a!transformation!of!the!EU!into!a!federal!

democratic!state!TADem!would!not!require!constitutional!revisions!of!the!German!Basic!Law.!

With!the!GCC!it!is!ready!to!acknowledge!the!existence!of!a!functional!constitution!at!the!Union!

level
34
!as!well!as!the!primacy!of!EU!law!over!national!primary!law.!This!not!withstanding,!TA

Dem! steps! into! the! risky! territory! of! a! stateAlike! development:! ‘To! the! extent! that! the!

development!of!the!European!Union!in!analogy!to!a!state!would!be!continued!on!the!basis!of!

the! Treaty! of! Lisbon,! which! is! open! to! development! in! this! context,! this! would! be! in!

contradiction!to!constitutional!foundations.!Such!a!step,!however,!has!not!been!made!by!the!

Treaty!of!Lisbon’.
35
!Whether!or!not!it!moves!the!Eurozone!towards!statehood,!TADem!remains!

silent.! This! could! be! a! point! of! weakness,! as! the! EuroAAssembly! is! designed! to! take! over!

resources! and! powers! that! could! detract! from! the! core! of! national! constitutional! identity!

under!the!Basic!Law.!

!

VI.! Finally,! it! remains! an! open! question! whether! the! GCC! would! be! ready! to! endorse!

transnational!modes!of!parliamentary!democracy! that! comprise!a!political!union:! ‘Political!

union!means!the!joint!exercise!of!public!authority,!including!the!legislative!authority,!which!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
32 Normatively!speaking,!a!democratic!European!federal!state!would!be!expected!to!rest!on!a)!a!unitary!and!stateA

like! entity! at! the! Union! level! similar! to! democratic! states! at! the! national! level;! b)! a! notion! of! democratic!

legitimacy! of! the! multilevel! EU! polity! that! is! rooted! primarily! in! the! constituencies! of! the! supranational!

institutions!and!secondarily!in!those!of!the!member!states;!c)!a!European!constitutional!democratic!order!

based!on!shared!cultural!and!social!norms! that! serve! to!avoid!or! regulate!conflict;!d)!a!process!of!European!

constitutionAbuilding!where!EU!law!enjoys!primacy!over!national!constitutional!laws!that!are!required!to!change,!

for!adapting!to!EU!primary!law;!see!Erik!O.!Eriksen/John!E.!Fossum,!‘Europe’s!challenge.!Reconstituting!Europe!

or!reconstituting!democracy’,!in!Eriksen/Fossum!(eds),!RECON.!Theory!in!Practice,!RECON!Report!No!8,!ARENA!

Report!2/09,!Oslo!(September!2009).!
33
!GCC,!para!264.!

34
!GCC,!para!231.!

35
!GCC,!para!376.!
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even!reaches!into!the!traditional!core!areas!of!the!state’s!area!of!competence.’
36
!However,!in!

the!next!paragraph,!the!Lisbon!Ruling!defines!the!scope!of!material!areas!that!Member!States!

need!for!retaining!‘sufficient!space!for!the!political!formation!of!the!economic,!cultural!and!

social! circumstances! of! life’,! namely! state! citizenship,! state! monopoly! of! violence,! fiscal!

decisions,!criminal!law,!culture!and!education,!freedom!of!opinion,!press,!assembly,!religion!

and! social! welfare.
37
! Any! EU! reform! that! would! deAcouple! the! core! principle! of! popular!

democratic!legitimacy!from!the!national!context!and!transfer!it!to!the!transnational!or!even!

supranational! realm!would!be! judged!against! this!normative! framework.! If!a! treaty!moved!

beyond! the! fine! lines! between! both! elaborated! by! the! judges,! it! would! infringe! with!

Germany’s!democratic!core!identity.!The!only!way!out!left!then!would!be!a!historical!novelty!

for!postAWWII!Germany!A!a!federal!referendum.!The!GCC’s!insistence!on!high!thresholds!for!a!

European!democratic!federal!state!is!not!necessarily!reluctance!tout!court,!but!should!be!read!

as!the!claim!that!a!‘Constitutional!moment’!and!the!revision!of!the!Basic!Law!are!required!at!

the! threshold! from!the!status!quo!of!a!confederal!union!to! ‘supranational! statehood’.!The!

crucial! question! is! whether! the! proposed! TADem! interferes! with! these! red! lines! –! or,!

alternatively,!escapes!this!dichotomy!and!manages!to!get!around!the!alleged!gulf!between!

national!vs.!supranational!democratic!statehood.!

!

!

4.! Conclusions,
!

Putting! TADem! in! dialogue!with! the!German!Constitutional! Court! sheds! light! on! the! tricky!

issues!of!how!to!reconcile!democratic!sovereignty!with!economic!and!monetary!integration.!

Karlsruhe! can! be! commended! for! placing! the! democratic! deficits! of! European! integration!

center! stage,! for! protecting! the! German! constitutional! identity! against! ‘excessive!

federalisation’!and,!moreover,!for!calling!the!Bundestag!and!Bundesrat!to!effectively!assume!

their!democratic!‘Integrationsverantwortung’.!Yet,!in!relation!to!TADem,!the!GCC!can!hardly!

be!praised!for!offering!a!coherent,!clearAcut!model!for!what,!arguably,!should!and!could!be!a!

framework!for!European!democracy.!While!cherishing!national!democratic!sovereignty!in!a!

Union!of!states,!the!Lisbon!Ruling!acknowledges!the!evolving!practices!of!transnational,!multiA

lateral! and! multilevel! governance.! It! also! clarifies,! which! preconditions! for! democratic!

legitimacy!the!judges!expect!a!‘Federal!Republic!of!Europe’
38
!to!meet.!Arguably,!this!device!

cannot!be!generalized!to!inform!the!agenda!for!democratic!reforms!of!the!Eurozone,!let!alone!

the!EU,!unless!the!GCC’s!is!ready!to!revise!its!dichotomous!construction!of!national!popular!

sovereignty!vs.!supranational!statehood.!!

!

The! argument! developed! here! is! that! TADem! conveys! a! coherent! message! about! a!

democratically!appropriate!order!of!Euro!Area!governance!and!that!this!resonates!with!the!

constitutional!debate! in!Germany.! In! the!context!of! the!German!political!debate,!TADem! is!

superior!to!other!proposals!that!have!been!aired!in!so!far!as!it!takes!into!account!the!multiA

level! structure! of! government! in! the! EU.! The! Eurozone! parliament! would! bundle! the!

sovereignties!of!both!national!and!European!levels.!A!euroAlegislature!created!in!this!manner!

would!no!longer!have!reason!to!fear!the!present!political!preAeminence!of!the!executive!and!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
36
!GCC,!para!248.!

37
!GCC,!para!249.!

38
!See!Stefan!Collignon,!Bundesrepublik!Europa?!Die!demokratische!Herausforderung!und!Europas!Krise,!Berlin!

2008.!

!
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legislative!branches.!Also!tipping!the!scales!in!its!favor!would!be!the!enhanced!capacity!of!the!

Eurozone! to!get! important! tasks!accomplished,!especially! channeling!global! financial! flows!

and! shaping! the! economic! and!monetary! order! in! Europe.! Nevertheless,! this! institutional!

framework!will!not!work!without!a!narrative!that!addresses!the!concerns!that!advocates!of!

EUAcohesion! and! democratization! by! strengthening! European! elections! and! the! European!

Parliament!voice.!To!build! support!among!German!publics! for!moving!ahead! into! the!next!

stage!of!democratization,!the!most!sensitive!issue!are!efforts!to!strengthen!the!Eurozone’s!

parliamentary!politics!in!modes!that!do!not!risk!lasting!splits!in!the!EU!and!the!single!market.!

Rescuing!the!Euro!and!keeping!the!European!Union!together,!will!only!work!if!the!countries!

not!yet!in!the!Eurozone!will!be!kept!on!the!towline!or!even!to!want!to!come!on!board.!

!

!

!


